[.abor and

f

VOL. 20 ISSUE 1T WINTER 2011

PUBLISHED BY THE OHIO STATE BAR ASSOCIATION
LABOR AND EMPLOYMENT LAW SECTION

Employment News

Public employees, social media and
the first amendment

Shakespeare’s Hamlet mused memorably,
“I could be bounded in a nutshell, and
count myself a king of infinite space ... .
And so it is in the “Information Age,”

where even the most bounded among us
can rule vast electronic empires staked
out on the World Wide Web. The advent
of Web 2.0, with its emphasis on user-
generated content, has fundamentally re-
defined users’ relationships to the Web.
No longer are users mere “surfers” pas-
sively consuming electronic information
provided primarily by a select few. In-
stead, Web 2.0 platforms, such as Face-
book, MySpace and Twitter, have
transformed many users into electronic
impresarios who generate content for

their social network. Millions of users
now spend at least an hour a day sharing
and consuming information on social
networking sites.? One report suggests
that users spend more time on Facebook
than searching on Google.? As Celia said
of the Forrest of Arden, she may also
have said of Web 2.0: “I like this place
and willingly could waste my time in it.”*

All the world’s a stage

Given that a substantial number of social
media users are also employees, social
media use becomes yet another risk for
employers to manage, and that risk con-
tinues to grow in complexity. The prolif-
eration of “smart phones” boasting

Internet connectivity, as well as picture
and video capability, coupled with their
increasingly seamless synchronization to
Web 2.0, removes many of the few re-
maining barriers of entry to uploading
information to social media sites.

No darkness, but ignorance
The ease and speed with which informa-
tion can be uploaded from the palms of
our hands to the World Wide Web has
the potential to deprive us of our discre-
tion’s counsel and smooth the path to
disaster. Just consider a recent story
from the Los Angeles Tines, which
shockingly began:
The 60-year-old had been stabbed
morte than a dozen times by a fel-
low nursing home resident, his
throat slashed so savagely he was
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almost decapitated. Instead of fo-
cusing on treating him, an em-
ployee said, St. Mary nurses and
other Hospital staff did the un-
thinkable: They snapped photos of
the dying man and posted them on
Facebook.’

As a private employer, St. Mary wasted
little time in handing out walking papers
to its involved employees. But what if the
first responders, presumably public em-
ployees, had also captured the incident
and uploaded it to their social media
pages, justifying their actions as commen-
tary on just how stressful and difficult
their jobs as police and firefighters are
and why more, not less, funding is
needed? Would the First Amendment
place any limitations on the ability of
their government employers to punish
them? How have the courts thus far ana-
lyzed cases in which public employees
have challenged adverse employment ac-
tions taken by their public employers in
response to their speech on social media
platforms?
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Unmended speech, marred fortunes
The First Amendment provides, in perti-
nent part, “Congress shall make no law
... abridging the freedom of speech.”
Facebook, MySpace and Twitter, while
ubiquitous, are still relatively new plat-
forms. Facebook, for example, is approx-
imately seven years old, and its
widespread use is even more recent. Con-
sequently, there is currently only a hand-
tul of cases applying First Amendment
principles to social media speech by pub-
lic employees. However, courts that have
addressed the issue have found that the
existing analytical framework for analyz-
ing public employee speech travels well
into the social media context. As we will
see, the First Amendment generally af-
fords public employers substantial lati-
tude in disciplining their employees for
speech, including speech via social media
platforms. It also does not protect speech
made by public employees pursuant to
their bona fide job duties, nor does it
protect speech on matters not deemed to

be of “public concern.” Finally, the First

Amendment does not prohibit a public
employer from disciplining an employee
even when he or she speaks as a citizen
on a matter of public concern, if the
speech’s deleterious impact on operations
outweighs the employee’s interest in mak-
ing the speech and the public’s interest in
hearing it.

The above principles are derived from
the Supreme Court’s decisions in Gareetti
v. Ceballos,* Connick v. Myers” and Pickering
v. Board of Education® In the context of a
First Amendment retaliation claim, these
precedents require the court to ask: Is the
public employee speaking on a matter of
public concern? Is the public employee a
citizen? If the answer to either of these
questions is “no,” the claim fails.

In Connick, the Supreme Court explained
that the question of whether speech
touches on a matter of “public concern”

depends on its content, form and con-
text.” Speech concerning a matter of po-
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litical, social or other concern to the
community is ordinarily regarded as a
matter of public concern."” However,
generally speaking, employee grievances,
personality conflicts and other matters of
primarily interpersonal or intra-institu-
tional concern are not. For example, in
Dahl v. Rice County, the Eighth Circuit af-
firmed the dismissal of a deputy sheriff’s
First Amendment retaliation claim based
on his complaints about the elected sher-
iff’s interpersonal skills and management
style, finding the complaints did not im-
plicate a matter of public concern pro-
tected by the First Amendment.!

Yet even if a public employee’s speech is
found to have touched on a matter of
public concern, the Supreme Court, in
Garreetti, affirmed that the First Amend-
ment contains a yawning exclusion for
most work-related speech made by public
employees. In other words, when public
employees make statements pursuant to
their official duties, they are not speaking
as citizens for First Amendment pur-
poses, and the Constitution does not in-
sulate their communications from
employer discipline.”? The Court reasoned
that restricting speech that owes its exis-
tence to a public employee’s professional
responsibilities does not infringe any lib-
erties the employee might have enjoyed
as a private citizen; rather, it simply re-
flects the exercise of employer control
over what the employer itself has com-
missioned or created. Further, a public
employer’s ability to regulate the job-re-
lated speech of its employees is essential
to the efficient provision of government
services. For these reasons, the Court re-
jected a First Amendment claim by Ce-
ballos, an attorney in the Los Angeles
County District Attorney’s Office, that he
had been disciplined in violation of the
First Amendment in retaliation for writ-
ing an internal memorandum contending
that an affidavit used by police to obtain
a search warrant contained serious mis-
representations. Concluding it was part
of Ceballos’s job to write such memo-
randa, the Court found he was not speak-
ing as a citizen for First Amendment

purposes. Thus, Ceballos’ job-related
speech was not protected by the First
Amendment.

Garreettis near categorical exclusion of
public employees’ job-related speech
from the First Amendment’s protective
ambit is highly significant in that public
employees can be disciplined or dis-
charged for speech related to matters of
undeniable public concern. Just as in
Garvetti, where the Supreme Court found
unprotected speech concerning law en-
forcement’s use of a potentially perjurous
affidavit, the First Circuit, in Foley ». Town
of Randoph,” turned aside a First Amend-
ment retaliation claim asserted by a fire
chief who was disciplined after he com-
plained about inadequate funding and
staffing at the scene of a fatal fire.
Though emergency service funding and
staffing were matters of public concern,
the fire chief made his comments while
on duty and in full uniform." The court
noted that the result would have been dif-
ferent had Foley raised his concerns in a
letter to the editor or a statement to the
media at a different time.'s

Even in cases where a public employee
speaks in his or her capacity as a citizen
on a matter of public concern, a public
employer may still premise disciplinary
action on the speech if its legitimate in-
terest in the efficient performance of the
workplace outweighs the employee’s First
Amendment interest in the speech and
the general public’s interest in hearing the
speech.'® So it was in Richerson v. Beckon.”
Richerson, a school district employee, al-
leged that she was transferred to a less
desirable position in retaliation for her
blog postings, which were critical of cer-
tain co-workers. Assuming that at least
some of Richerson’s postings were made
in her capacity as a private citizen and
touched on matters of public concern,
the Ninth Circuit nonetheless upheld the
transfer. Balancing the interests, the court
concluded that Richerson’s “highly per-
sonal” and “vituperative” criticism of her
co-workers, who no longer wished to in-
teract with her, disrupted the functioning

of her division to such a degree that the
district’s interest in transferring Richer-
son, as a way of restoring order, out-
weighed her interest in expressing her
views (such as they were) and the general
public’s interest in hearing them.!s

Unpathed water,

wind-reamed shoes

The current arc of precedent suggests
that courts will afford public entities
broad discretion in restricting employee
speech, irrespective of the medium in
which it occurs, when they act as employ-
ers, as opposed to governmental units.
Nevertheless, the rapid evolution of elec-
tronic communication modalities and the
unstable distinctions between citizen/em-
ployee and public/private matters coun-
sel caution. Both public employers and
their employees would do well to heed
the Friat’s admonition to Romeo,
“[wlisely and slow; they stumble that

run fast.”’"” &

By Christopher Hogan, an attorney in Colunibus.
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